ADMINISTRATIVE RESPONSIBILITIES

AND PROGRAM COMPLIANCE
6.1
OVERVIEW

Under the Tax Credit program, owners and/or managers have several administrative responsibilities:

· maintain project records in accordance with program requirements; and

· provide regular reports to MFA documenting project occupancy.

The procedures presented in this manual will help owners and/or managers comply with Tax Credit requirements. If owners and/or managers have questions about how to comply with program requirements, they should contact MFA The last section of this chapter lists some of the circumstances that can affect an owner's ability to claim Tax Credits or result in findings of non-compliance.

6.2
PROJECT RECORDS

An owner/manager's record-keeping responsibilities include three types of records:

· resident files; 

· unit listings; 

· and project files.

As discussed in Section 2.5, owners must keep copies of project records for at least six years beyond the due date for filing the owner's tax return plus extensions for that year. Project records for the first year of the credit period must be kept even longer. All records for this year must be kept in condition suitable for review for at least six years beyond the date that the owner's tax return for the last year of the compliance period was filed.

Example 6-1: The first year of the credit period for Sleepy Hollow was 1991 and the last year of the compliance period for the project will be 2005.  If the tax return for the last year of the project's compliance period was due on April 15, 2006, the owner would need to maintain project records for both 1991 (Year 1) and 2005 (Year 15) until at least April 15, 2012.

A.
TENANT FILES

Tenant files must contain the items listed below.

· Rental Application: The rental application or income survey form used to gather information about household income and composition (See Appendix C for a sample application form that collects the information needed to assess resident eligibility.)

· Verifications: The appropriate documents verifying the income information provided by the resident for each certification and recertification (See sample forms included in Appendix E.)

· Tenant income Certification (TIC): The original TIC and all recertification forms with the original signatures of the head of household, all adults over the age of eighteen, and an authorized property management representative.

· Dwelling Lease: The original must be included and should contain signatures of the head of household, all adults over the age of eighteen, and an authorized property management representative.

· Affordable Housing Addendum: The original must be included and should contain signatures of the head of household, all adults over the age of eighteen, and an authorized property management representative.

· *Student Certification: The original must be included and should contain signatures of the head of household, all adults over the age of eighteen, and an authorized property management representative.

· *Under $5000 affidavit or Asset Verification: The original must be included and should contain signatures of the head of household, all adults over the age of eighteen, and an authorized property management representative.

· *Other Self Affidavits as needed for qualification, (Zero Income, child support, Unemployed affidavit, etc.)
* denotes documents must be notarized
B.
MONTHLY UNIT LISTING

To document continuous occupancy of TC units by eligible residents, owners and/or managers must update the Web Compliance Management System (WCMS) online on a monthly basis. It’s expected the data will be inputted into the system by the 15th of the following month.  
C.
PROJECT FILES

Owners must maintain all project records documenting the eligible basis and qualified basis of each building for the first year of the credit period.  Again, these documents must be kept for at least six years after the tax filing date plus extensions for the last year of the compliance period. 
The character and use of non-residential portions of buildings that are included in the project's eligible basis must also be documented. In this documentation, owners must establish that resident facilities included in the eligible basis are available to all residents and that no fee is charged for the use of these facilities.

6.3
TAX CREDIT REPORTING

There are two documents that owners must regularly submit to MFA regarding the project's status:

· Annual Compliance Reports; and 

· Owner Certification of Program Compliance.

Annual Compliance Reports are submitted once the project's compliance period starts. With each compliance report, owners must also submit a certification of Continuing Program Compliance. Finally, owners must notify MFA of any changes in ownership of the project (see Section 2.7).

A.
ANNUAL COMPLIANCE REPORTS

Owners/managers begin submitting Annual Compliance Reports once the compliance period for the project begins.  The initial compliance report is due to MFA within 10 days after the end of the first year the project is placed in service.  For example, an owner who will place a project in service in 1994 must submit a compliance report for the project by January 10, 1995.  This report will document the project's occupancy as of December 31. 1994.   

In subsequent years, owners and/or managers must continue to submit compliance reports by January 31 of each year.  For projects allocated Tax Credits in 1990 or later years, these reports must be submitted annually during the life of the project's extended use agreement.  For projects that do not have extended use agreements (i.e., pre-1990 projects), owners and/or managers must submit compliance period reports annually during the project's 15-year compliance period.

All  compliance reporting is now automated. All data must be inputted in the WCMS system. All data is required to be inputted on a monthly basis and is due by the 15th of the following month.  All transactions in a unit must be recorded (move-in, move-out, re-certifications, etc). the information required is all information which is recorded on a Tenant Income Certification.  
B.
OWNER CERTIFICATION OF CONTINUING COMPLIANCE

IRS regulations require owners to certify, at least annually, that they have complied with all the terms and provisions of Section 42 of the IRS Code and the extended use agreement for the project. Owners must submit this certification along with the Annual Compliance Report, according to the schedule established by MFA

The certification must be signed by the owner. A copy of the Tax Credit Owner Certification of Program Compliance is included in Appendix I. This must be post marked no later than January 31 of the following year. 
6.4
COMPLIANCE MONITORING FEES

To help offset the cost of monitoring compliance, MFA charges owners of Tax Credit developments a compliance monitoring fee. The monitoring fee amount is stated in the annual tax credit allocation plan, and established in the project's extended use agreement.  In New Mexico, the fees are evaluated annually to determine its reasonableness and its ability to cover costs of monitoring.  Each owner and/or authorized representative receives an annual reminder notice of the due date of both compliance fees and the annual certification. 

6.5
COMPLIANCE VIOLATIONS

The procedures presented in this manual are designed to help owners and/or managers understand how to comply with Tax Credit requirements. In addition, MFA staff is always willing to assist owners and/or managers by answering their questions about the program either in writing or by telephone.


Under Treas. Reg. §1.42-5(a), state agencies are required to report any noncompliance of

which the agency becomes aware. Agencies should report all noncompliance, without

regard to whether the identified outstanding noncompliance is subsequently corrected.
If MFA discovers that an owner/manager has failed to abide by Tax Credit requirements, the agency will notify the owner/manager that the property is potentially out of compliance and will be a given a period of time not to exceed 45 days in which to correct the noncompliance issue/s (if extenuating circumstances exist an extension may be granted if requested in writing, however, said extension cannot exceed 180 days as per §42). Should the issue/s not be corrected in 45 days and/or the corrections are not satisfactory, MFA will issue an 8823 of non-compliance to the IRS. When the non-compliance issue is corrected MFA will issue a corrected 8823 to the IRS with a copy going to the owner of the property. If the noncompliance issue is corrected within the 45 days, MFA will issue a corrected 8823 to the IRS.    

The correction period is the period of time during which the owner of an LIHC property

must correct any noncompliance identified by the state agency. The correction period

begins with the date the state agency provides written notification to the owner that the

building is not in compliance.1 Under Treas. Reg. §1.42-5(e)(2), state agencies must

provide prompt written notice to the owner.

Noncompliance issues identified and corrected by the owner prior to notification of an

upcoming compliance review or inspection by the state agency need not be reported; i.e.,

the owner is in compliance at the time of the state agency’s inspection and/or tenant file

review. Small Business/Self-Employed (SB/SE) considers the date of the notification

letter a “bright line” date comparable to the rules for requesting a PLR or the disclosure on

From 1040X that an amended tax return is being filed after being audited by the IRS or

subsequent to notification that it will be audited. See Form 1040X, line B.

State agencies may allow owners to reconstruct records when the situation warrants,

consider incomplete or imperfect documentation, and accept credible oral testimony to

determine the owner/taxpayer’s overall compliance with the requirements of IRC §42.
Owners/managers should thoroughly review their management practices to ensure that they will maintain the project's low-income occupancy and keep in compliance with program requirements.

A.
IMPROPER TC UNITS

Units that do not satisfy each of the seven requirements of a qualified TC unit presented in Section 3.3 cannot be counted as a TC unit.  When reviewing a project's low-income occupancy, MFA will disqualify any unit listed as a TC unit if the owner/manager cannot properly document that the unit meets each of these conditions. Findings of ineligible units can lower a project's applicable fraction and cause a reduction in the project's qualified basis. As discussed in Section 2.1, a reduction in a project's qualified basis will result in the recapture of some or all of the project's credits. 

In reviewing a project's low-income occupancy, MFA will review units listed as TC units to see that:

· the resident  is an eligible low-income household; 

· the resident's income has been properly verified and certified; 

· the resident's eligibility has been properly recertified; 

· the rent paid by the resident does not exceed the maximum allowable rent for that unit; 

· a proper lease has been executed; and 

· the unit is being adequately maintained as per Uniform Physical Condition Standards.

To avoid a potential loss of Tax Credits, owners and/or managers need to properly establish each TC unit.  Maintaining resident files as discussed in Section 6.2 will help ensure that a unit meets the conditions to qualify as a TC unit.

B.
OTHER COMPLIANCE VIOLATIONS

Owners/managers also have other responsibilities under Tax Credit requirements and the project's extended use agreement.  Failure to fulfill these responsibilities will result in findings of non-compliance and can lead to administrative or judicial action. To avoid findings of non-compliance, owners and/or managers must:

· maintain proper project records; 

· submit timely and accurate annual compliance reports for their projects; 

· furnish proper Owner Certifications of Program Compliance; 

· maintain low-income occupancy throughout the term of the project's extended use agreement.

MFA will notify owners prior to reporting findings of noncompliance to the IRS and will specify the correction period for restoring compliance. MFA will help owners correct problems by providing training and technical assistance if needed. 

C.
COMPLIANCE ENFORCEMENT

Failure to take steps to restore compliance can lead to additional actions by MFA, as well as the IRS, to compel an owner to bring the project back into compliance. Possible actions include:

· administrative remedies; 

· judicial sanctions; and/or

· IRS action.

Also, because projects that are out of compliance require additional monitoring, MFA reserves the right to charge owners additional administrative fees for non-compliance.

Administrative Remedies

There are several steps MFA may take short of initiating legal action. These steps include:

· advising agencies or divisions administering other forms of housing assistance of the owner's continued non-compliance; 

· notifying the limited partners of non-compliance by the general partner; 

· informing the board of trustees, the parent organization, or sponsoring entity of a nonprofit owner that is out of compliance.

MFA can also demand abatement of excess rents in cases where unit rents exceed the maximum allowable rent for a TC unit.  If owners fail to comply with abatement or other agency demands, MFA may also pursue judicial action to restore compliance.

Judicial Sanctions

A project's extended use agreement authorizes MFA to take legal action to compel owners to restore compliance. These actions include filing suit to:

· force an owner to take necessary corrective actions; 

· appoint a receiver for the property; or 

· collect outstanding administrative fees owed to MFA.

IRS Actions

Failure to correct compliance violations that lower the number of qualified TC units in a project will result in a reduction in its qualified basis.  A drop in qualified basis reduces the amount of Tax Credits that the IRS will allow the owner to claim for the project and triggers the program's recapture provisions (see Section 2.2E).

6.6
OBTAINING ASSISTANCE REGARDING THE TAX CREDIT PROGRAM

The Tax Credit program represents an important resource for expanding the supply of affordable rental housing in New Mexico. MFA is committed to working in partnership with property owners to make the program a success in our state. 

As part of this commitment, MFA offers assistance to owners and their managers in meeting the requirements for Tax Credit projects that have been established by the IRS.

Three principal forms of assistance are available from MFA:

· Tax Credit Owner's Compliance Manual. The manual you are reading is designed to serve as the primary resource for owners and their managers.

· Tax Credit Compliance Training. MFA also offers periodic training sessions for owners and managers on how to comply with program requirements.

· Direct Technical Assistance. If owners and/or managers encounter an issue or question regarding Tax Credit requirements, MFA compliance staff are available to answer questions. We  their staff will review this manual and the property's extended use agreement (if applicable) prior to seeking guidance from agency staff. If MFA cannot answer a question, agency staff will suggest additional contacts that can provide guidance. 







� “Guide for Completing Form 8823 Low-Income Housing Credit Agencies Report of Noncompliance or Building Disposition” Chptr. 3, page 3-1
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