
SAMPLE CONTRACT

HOME Homeowner Rehabilitation Program


CONSTRUCTION CONTRACT
This CONSTRUCTION CONTRACT ("CONTRACT") is made and entered into by and 

between 











 ("OWNER") and 










 ("CONTRACTOR").

RECITALS

1.








 is recipient of HOME Homeowner Rehabilitation Program funds from the New Mexico Mortgage Finance Authority (“MFA”) for the rehabilitation of the Owner's unit ("UNIT") located at: 























2.  The purpose of these funds is to eliminate hazardous and unsanitary conditions which may exist in the Owner's Unit.  All structural and mechanical systems, including but not limited to plumbing, electrical and roof, shall be addressed first and foremost.

3.  This Agreement is intended to comply with and fulfill the purposes of the grant.

4.  Execution of this Agreement by the Contractor is a representation that the Contractor has visited the Owner's Unit, become familiar with local conditions under which the “Work” is performed and correlated personal observations with requirements of the Contract Documents.

IT IS MUTUALLY AGREED BETWEEN THE PARTIES:

ARTICLE 1.  DEFINITIONS
A.  Contract Documents.  The Contract Documents consist of this Contract and modifications issued after execution of this Agreement.

B.  Modification.
(1)  A written amendment to this Contract signed by both parties 

after obtaining the written approval of 






 (“SUBGRANTEE”).

(2)  A written Change Order prepared by 






 (“SUBGRANTEE”) and signed by the Owner and Contractor prior to construction.  Change Orders shall not allow for an increase in the amount of this Agreement unless agreed to in writing by the Owner and MFA.
C. “Work”.  The term "Work" means the construction and services required by the Contract Documents and includes all other labor, materials, equipment and services provided or to be provided by the Contractor to fulfill the Contractor's obligations.
ARTICLE 2.  SCOPE OF “WORK”
The Contractor shall perform all “Work” on Owner's Unit as provided in Exhibit "1" attached hereto and incorporated herein by reference.

ARTICLE 3.  COMPENSATION AND METHOD OF PAYMENT
A.  The Owner shall pay the Contractor an amount not to exceed $




. Payment will be made upon completion of “Work”, as determined by the homeowner and MFA, contractor shall invoice for payment for “Work” as determined by the homeowner and MFA. Upon final completion of all “Work” contractor shall invoice and receive final payment. All payments are determined by:

(1)  Inspection and Acceptance of “Work” by the homeowner and MFA.

(2)  Inspections and Acceptance of “Work” by all public authorities having jurisdiction.

(3)  Affidavit of Release of Liens for all applicable persons or

entities signed by the Contractor.

(4)  A completed and signed invoice from the Contractor itemizing

all material and labor costs.

B.  Upon receipt of all information and documents required under Paragraph A of this section, a check shall be issued made payable to the Owner and Contractor.

ARTICLE 4.  TERM
The “Work” to be performed under this Agreement shall commence on or about 







 and shall be completed by 




.

ARTICLE 5.  DELAY DAMAGES
A.  If the Contractor fails to complete the “Work” within the term stated under Article 4, delay damages shall be assessed against the Contractor at the rate of $100 per calendar day of delay.  Payment of damages for delay does not preclude recovery of actual damages for any other breach of this Agreement.  Delay damages shall be withheld from final payment due to the Contractor.

B.  No damages shall accrue against the Contractor if any delay is due to unforeseeable causes beyond the Contractor's control and without his fault or negligence.  Such causes include acts of God, fire, flood, riots, labor disputes, unusual delay in deliveries, unusually severe weather conditions and substantial defaults by subcontractors.  The term of this Agreement shall be extended by Change Order by virtue of any delay due to said causes for such period of time the Contractor's “Work” is suspended by said causes.

ARTICLE 6.  RELATIONSHIP OF THE PARTIES
  The Contractor accepts the relationship of trust and confidence established by this Agreement and agrees to cooperate with the Owner and utilize the Contractor's best skill, efforts and judgment in furthering the interests of the Owner.  Contractor further agrees to make best efforts to furnish at all times an adequate supply of workers, materials and equipment and to perform the “Work” in the best way and most expeditious and economical manner.


ARTICLE 7.  CHANGE ORDER
A.  The Owner or the Contractor may request Change Orders.  All changes must be requested in writing to 






 (SUBGRANTEE) and approved in writing by the MFA prior to construction.  Change Orders shall not allow for an increase in the amount of this Contract unless approved in writing by the homeowner and MFA.

B.  All Change Order requests shall contain a detailed description of the proposed change in “Work” and an estimate of any additional time and cost required to complete the “Work”.

ARTICLE 8. INSPECTIONS AND CODE COMPLIANCE
A.  All materials and workmanship shall be subject to tests, approvals and inspections by all appropriate entities as mandated by laws, ordinances, rules, regulations or order of public authorities having jurisdiction.  Such tests, inspections and approvals shall be made at an appropriate time.

B.  All materials and workmanship shall be subject to inspections by the homeowner and MFA. The Contractor shall provide prompt written notification to the homeowner and MFA when “Work” is completed.  Interim and final inspections shall be made by the MFA when “Work” is completed and payment is requested.

ARTICLE 9. RELEASE OF LIENS
The Contractor shall obtain all release of liens from Subcontractors, laborers, suppliers or any other persons or entities performing the “Work” or furnishing materials and equipment.

ARTICLE 10. CLEANING UP
The Contractor shall keep the premises and surrounding areas free from accumulation of waste materials or rubbish caused by “Work” performed under this Agreement.

ARTICLE 11.  CONTRACTOR'S WARRANTY 
A.  The Contractor warrants that materials and equipment furnished under this Agreement shall be of good quality and new unless otherwise required or permitted in writing.

B.  The Contractor warrants that the “Work” shall be free from defects and shall be performed in a workmanship manner according to generally accepted construction methods in New Mexico.  “Work” not conforming to the requirements of this Agreement, including substitutions not properly approved and authorized, shall be considered defective.

C.  The Contractor's warranty shall not extend to modifications or changes caused by the Owner or other third parties acting independently of the Contractor's instruction.

D.  The Contractor hereby assigns all assignable manufacturer's warranties to the Owner.

E.  All of Contractor's warranties shall be for a minimum period of 365 calendar days from the date of the MFA’s final inspection and Acceptance of “Work”.  The MFA shall notify the Contractor in writing of any deficiencies in workmanship or materials.  The Contractor shall respond and correct all deficiencies within twenty {20} days from receipt of the written notice, whether observed before or after completion of the “Work”.  The Contractor shall bear all costs of correcting such rejected “Work” or materials.

F.  Nothing contained in this Article 11 shall be construed to establish a period of limitation with respect to other obligations which the Contractor might have under this Agreement.  The establishment of a time period relates only to the specific obligation of the Contractor to correct the “Work” and has no relationship to the time within which the obligation to comply with this Agreement may be sought to be enforced, nor to the time within which proceedings may be commenced to establish the Contractor's liability.

ARTICLE 12.  TERMINATION 
The Owner may terminate this Agreement if the Contractor:

(1)  persistently or repeatedly refuses or fails to supply

enough skilled workers or proper materials;

(2)  fails to make payment to Subcontractors for materials or

labor in accordance with the respective agreements between

the Contractor and the Subcontractors.

(3)  persistently disregards laws, ordinances, rules, regulations 

orders of any public authority having jurisdiction; or

(4)  otherwise is guilty of substantial breach of a provision of 

this Agreement.

ARTICLE 13.  INDEMNIFICATION AND INSURANCE 
A.  The Contractor shall indemnify and hold harmless the NMSHA and agents and employees of any of them from and against claims, damages, losses and expenses, including but not limited to attorney's fees, arising out of or resulting from performance of the “Work”, provided that such claim, damage, loss or expense is attributable to bodily injury, sickness, disease or death, or injury to or destruction of tangible property including loss of use resulting therefrom, but only to the extent caused in while or in part by the negligent acts or omissions of the Contractor, subcontractors or anyone directly or indirectly employed by them or anyone for whose acts they may be liable, regardless of whether or not such claim, damage, loss or expense is caused in part by a party indemnified hereunder.

B.  The Contractor shall purchase from and maintain in a company or companies lawfully authorized to do business in the jurisdiction in which the Unit is located such insurance as will protect the Contractor from claims set forth below which may arise out of or result from the Contractor's operations under this Agreement and for which the Contractor may be legally liable, whether such operations be by the Contractor or by a Subcontractor or by anyone directly or indirectly employed by any of them; or by anyone for whose acts any of them may be liable.

(1)  claims under workers' or workmen's compensation, disability

benefit and other similar employee benefit acts which are

applicable to the “Work” to be performed;

(2)  claims for damages because of bodily injury, occupational 

sickness or disease, or death of the Contractor's employees;

(3)
claims for damages because of bodily injury; sickness or 

disease, or death or any person other than the Contractor's 

employees;

(4)  claims for damages insured by usual personal injury liability

coverage which are sustained (1) by a person as a result

of an offense directly or indirectly related to employment of 

such person by the Contractor; or (2) by another person.

(5)  claims for damages; other than to the “Work” itself, because of

injury to or destruction of tangible property, including loss

of use resulting therefrom;

(6)  claims for damages because of bodily injury, death of a 

person or property damage arising out of ownership, maintenance

or use of a motor vehicle, and

(7)  claims involving contractual liability insurance applicable 

to the Contractor's obligations under Paragraph A of this 

section;

C.  Liability insurance coverage shall be in the amount of $300,000 for bodily injury, each person; $500,000 bodily injury, each occurrence; $100,000 property damage, each occurrence; and $2,000 medical payments, each person.

D.  Certificates of Insurance shall be provided to the MFA prior to commencement of the “Work”.

ARTICLE 14.  SUBCONTRACTORS 
A.  The Contractor shall not subcontract any portion of the “Work” without the prior written approval of the MFA
B.  The Contractor shall not contract with a proposed person or entity whose name appears on the federal list of Debarred, Suspended or Ineligible Contractors.

C.  By written agreement, the Contractor shall require each approved Subcontractor, to the extent of the “Work” to be performed by the Subcontractor, to be bound by the terms of this Agreement and to assume toward the Contractor all obligations and responsibilities which the Contractor, by this Agreement, assumes toward the Owner.

ARTICLE 15. ASSIGNMENT 
The Contractor shall not assign or transfer any interest in this Agreement or assign any claims for money due or to become due under this Agreement without the prior written approval of the NMSHA.

ARTICLE 16.  AGREEMENT 
The Contract Documents form the Construction Agreement.  The Agreement represents the entire and integrated agreement between the parties and supersedes prior negotiations, representations or agreements, either written or oral.  The Agreement may be amended or modified only by a Modification.  The Contract Documents shall not be construed to create a contractual relationship of any kind (1) between the MFA and Contractor, (2) between the MFA and a Subcontractor, or (3) between any persons or entities other than the Owner and Contractor.  The Owner shall be entitled to performance and enforcement of obligations under the Agreement.

ARTICLE 17.  OCCUPANCY
A.  The Owner may not occupy or use any completed or partially completed portion of the “Work”. 
ARTICLE 18.  CUTTING AND PATCHING 
The Contractor shall be responsible for cutting, fitting or patching required to complete the “Work” or to make its parts fit together properly.
ARTICLE 19.  MISCELLANEOUS PROVISIONS 
A.  The Contractor shall be responsible to the Owner for acts and omissions of the Contractor's employees, Subcontractors and their agents and employees, and other persons performing portions of the “Work” under a contract with the Contractor.

B.  The Contractor shall not be relieved of obligations to perform the “Work” in accordance with the Contract Documents either by activities of the NMSHA or by tests, inspections, or approvals required or performed by persons other than the Contractor.

C.  Unless otherwise provided in the Contract Documents, the Contractor shall provide and pay for labor, materials, equipment, tools, construction equipment and machinery, transportation, and other services necessary for proper execution and completion of the “Work”, whether temporary or permanent and whether or not incorporated or to be incorporated in the “Work”.

D.  The Contractor shall enforce strict discipline and good order among the Contractor's employees and other persons carrying out the Agreement.  The Contractor shall not permit employment of unfit persons not skilled in tasks assigned to them.

E.  Unless otherwise provided in the Contract Documents, the Contractor shall secure and pay for the building permit and other permits and governmental fees, licenses and inspections necessary for proper execution and completion of the “Work” which are customarily secured after execution of the Agreement and which are legally required when bids are received or negotiations concluded.

F.  The Contractor shall comply with and give notices required by laws, ordinances, rules, regulations and orders of all public authorities having jurisdiction bearing on performance of the “Work”.

ARTICLE 20.  ARBITRATION 
Any controversy or claim arising out of or related to the Agreement or the breach thereof, shall be settled by arbitration in accordance with the Contraction Industry Arbitration Rules of the American Arbitration Association, and judgment upon the award rendered by the arbitrator or arbitrators may be entered in any court having jurisdiction thereof.

ARTICLE 21.  WAIVER 
No provision of this Agreement shall be deemed to have been waived by either party unless such waiver be in writing signed by the party making the waiver and addressed to the other party; nor shall any custom or practice which may evolve between the parties in the administration of the terms of this Agreement be construed to waive or lessen the right of either party to insist upon the performance by the other party in strict accordance with the terms of this Agreement.  The waiver by any party of a breach by the other party of any term, covenant, or condition shall not operate as a waiver of any subsequent breach of the same or any other term, covenant, or condition.

ARTICLE 22.  GOVERNING LAW 
This Agreement shall be governed by the laws of the State of New Mexico.  

















DATE 






CONTRACTOR
LICENSE NUMBER   






WITNESS THIS                   day of                         , 20


NOTARY PUBLIC





MY COMMISSION EXPIRES


DATE







OWNER
WITNESS THIS                   day of                         , 20


NOTARY PUBLIC





MY COMMISSION EXPIRES 

Page 6 of 7

