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New Mexico Mortgage Finance Authority 

Guide to Environmental Review
Policies and Procedures

General Information
Introduction: 

The purpose of this guide is to establish the policies and standard procedures of the New Mexico Mortgage Finance Authority (MFA) with regard to its duties for environmental review, decision making, and action that would otherwise apply to HUD under the National Environmental Policy Act of 1969, as amended (NEPA). 

Every project funded with federal funds from the New Mexico Mortgage Finance Authority (MFA) is subject to the provisions of the National Environmental Policy Act of 1969 (NEPA) and the regulations at 24 CFR Part 58 and in some cases 24 CFR Part 50.  The primary purpose of these Acts is to protect and enhance the quality of our natural environment.  

Other laws and regulations which contain environmental provisions with which MFA and other Responsible Entities (RE’s) must comply include:

· Protection of Historic Properties [36 CFR Part 800]
· Floodplain Management [24 CFR 55, Executive Order 11988]
· Wetland Protection [Executive Order 11990]
· Coastal Zone Management Act [Sections 307(c), (d)]
· Sole Source Aquifers [40 CFR 149]
· Endangered Species Act [50 CFR 402]
· Wild and Scenic Rivers Act [Sections 7(b), (c)]
· Clean Air Act [Sections 176(c), (d) and 40 CFR 6, 51, and 93]
· Farmland Protection Policy Act [7 CFR 658]

· Environmental Justice [Executive Order 12898]

· Noise Abatement and Control [24 CFR 51B]

· Explosive and Flammable Operations [24 CFR 51C]

· Toxic Chemicals and Radioactive Materials [24 CFR 58.5(i)]

· Airport Clear Zones and Accident Potential Zones [24 CFR 51D]

All Responsible Entities must document that their projects and activities are in compliance with NEPA and all other environmental requirements through the procedures and records explained in this Guide.

Definition of a Responsible Entity:

There are 5 of characteristics which define a Responsible Entity under 24 CFR 58.2(a)(7):

a. A grant recipient of the following programs: 

· CDBG;

· Emergency Shelter Grant;

· Shelter Plus Care;

· HOME;

· Lead Abatement Grants;
· RHED;

· HUD-DOE Weatherization.
b. A state, unit of local or county government, Indian tribe;
c. Non-recipient responsible entities are defined as:

· Qualified Housing Finance Agency;
· The State;
· Unit of general local government;
· Indian tribe whose jurisdiction contains the project site;
d. For public housing agencies, the unit of general local government within which the project is located that exercises land use responsibility;
e. For Indian housing authorities (outside the state of Alaska), the Indian tribe in whose jurisdiction the project is located, or if the project is located outside of a reservation, the Indian tribe that established the authority.
NOTE: A tribal entity may, but is not required to, assume the responsibilities for environmental review, decision making and actions for programs authorized by the Native American Housing Assistance and Self-Determination Act of 1996 (25 U.S.C. 4101 et seq.) or section 184 of the Housing and Community Development Act of 1992 (12 U.S.C. 1715z-13a). The tribe must make a decision regarding the assumption of environmental review responsibilities and communicate that to MFA. If a tribe assumes these responsibilities, all requirements of 24 CFR 58 and 24 CFR 50 apply. 
What a Responsible Entity is not:  

Governmental entities with special or limited purposes powers such as public housing agencies, Indian housing agencies, qualified housing finance agencies, non-profit organizations, redevelopment authorities, and other entities cannot serve as "responsible entities" assuming HUD's environmental review responsibilities under 24 CFR part 58.

Definition of a Certifying Officer:
Once federal funding from MFA has been awarded, each RE must designate a Certifying Officer to serve specifically as the “responsible” official for carrying out the Responsible Entity’s environmental requirements. The Executive Director of the MFA, acting under the direction of the Board of Directors, shall serve as MFA’s Certifying Environmental Officer.
The RE’s Certifying Officer has three (3) primary responsibilities according to 24 CFR 58.13:
1. Represent the RE for environmental review matters and be subject to the jurisdiction of the Federal courts if the RE becomes involved in environmental litigation.

2. Make sure all environmental procedural and record requirements are fully and properly satisfied.

3. Ensure that all necessary coordination functions required for environmental reviews are performed.  This includes consultation with all appropriate agencies directly concerned with environmental issues or having environmental responsibilities associated with the RE’s project; and the public comment process.

In the case that a sub-grantee meets the definition of a Responsible Entity, that sub-grantee must forward the name/position of their Certifying Officer to MFA’s Environmental Review Officer.  Additionally, they must submit evidence this person/position meets the statutory requirements of a Certifying Officer (i.e. legal authority to act in this capacity).  This information will be kept on file at MFA.  In cases where a Certifying Officer has not been identified or the documentation of legal authority has not been received, the MFA Certifying Officer will assume the role and the Environmental Review Record will be sent to HUD for release. 

MFA’s Environmental Review Officer:  

MFA’s Certifying Officer may designate an “Environmental Review Officer” whose responsibilities and duties shall include the following:  

1. Complete applicable training and maintain any required certification to remain knowledgeable regarding compliance with environmental requirements applicable to programs administered by MFA. 

2. Review and monitor programs and projects administered by MFA to assure compliance with all environmental requirements established under federal statutes, regulations, and executive orders. 

3. Review the following documents submitted to MFA from sub-grantees/recipients seeking to use federal funds under eligible programs or projects:
· Statutory Checklist with all Required Attachments including State Historic Preservation Office Letter, Fish and Game Letter; Air Quality Letter, and the Eight-Step Process for Floodplains (if Applicable) etc.; 

· Environmental Assessment Checklist with all Required Attachments;
· Notice of Intent to Request Release of Funds for activities requiring the Statutory Checklist;

· Combined Public Notice and Affidavit of Publication for activities requiring the Environmental Assessment Checklist;
· Request for Release of Funds and Certification (RROF).
4. Provide MFA’s Certifying Officer with all items requiring legal signature indicating that environmental procedural and record requirements are being satisfied.
After review of the above noted documents, and depending on the role MFA assumes in the Environmental Review process, the Certifying Officer will either sign and issue the Authority to Use Grant Funds (ATUGF) or forward the package to HUD for their review and release. Once the ATUGF has been issued, the Recipient may initiate the activity.

Responsibilities of the Responsible Entity:

There are five (5) basic environmental responsibilities for each RE.  

1. Conducting an Environmental Review:  Utilize the Environmental Review Flowchart for Responsible Entities, and follow the steps outlined. The first step in an Environmental Review process is to provide a complete and clear description of the project, taking into consideration aggregation and cumulative effects (described elsewhere in this document). Once the description of proposed activities is complete, the RE must determine the appropriate level of environmental review to conduct.  For those projects/activities which are not Exempt or Categorically Excluded (defined elsewhere in this text), the RE is required to conduct an environmental assessment in order to determine what possible environmental impacts may be involved.

2. Maintaining an Environmental Review Record:  The RE must establish and maintain an ERR.  Additionally, a copy of the ERR will be maintained at MFA by the Environmental Review Officer.  The ERR must contain all documentation related to the determination, findings, public notices, consultation and coordination, certifications, and approvals involved in the environmental review process.

3. Providing Public Comment Opportunities:  Except for exempt activities, the RE must provide a period of public comment related to the RE’s environmental findings and a period for objections to the Release of Funds.  Comment period may be required in other procedures, most notably in the 8 Step Process implementing Executive Order 11988 in relation to activities which may affect the floodplain.

4. Complying with All Environmental Laws: RE’s must comply with NEPA as well as other federal/state environmental requirements.  This compliance responsibility remains for the entire life of the program.

5. Environmental Certification and Funding Requests:  The initial environmental review process is not completed until the RE has properly submitted its environmental findings and records to the MFA and clearance has been granted by MFA.

MFA as the Responsible Entity:

Where circumstances permit by statute, MFA shall undertake and assume the following environmental responsibilities for the above-cited HUD programs as identified in 24 CFR Part 58.18:

1. Monitor and enforce programs for post-review actions on environmental reviews and monitor compliance with any environmental conditions included in the award.

2. Receive Request for Release of Funds and Certification (RROFs) from recipients pursuant to §§ 58.70 and 58.71 and perform other related review and approval responsibilities regarding release of funds.

3. Ensure that the time period set for the receipt and disposition of comments, objections and appeals (if any) on projects is followed.

4. After the recipient has satisfied all of the environmental review requirements including the required comment period and has submitted to MFA its environmental review package for review and approval, MFA will forward the ERR and RROF to HUD to issue an "Authority to Use Grant Funds".  After this release is issued, MFA will forward a copy of the ATUGF to the recipient who may initiate its program activity.

MFA’s Responsibilities:

MFA’s primary responsibilities relating to the environmental review include:

1. Assuming the role of RE when a sub-grantee, by definition, does not meet the requirement.

2. Withholding the RE’s activity/program funds until all the environmental review requirements have been satisfied.

3. Withholding the RE’s activity/program funds for the required time period to allow for public comment or objections regarding the environmental certification.

4. Releasing the activity/program funds to RE once the proper environmental certification has been submitted to MFA, and the required comment period has transpired without negative comment or objection.  MFA’s release of activity funds does not constitute MFA approval of the RE’s findings; it is only an acceptance of the certification requirements have been properly satisfied.  If the findings are later found inaccurate or that the proper procedures were not followed, the RE shall remain legally responsible for its findings and any corrections needed.

5. If subsequent findings determine that the RE’s certification or procedures were inadequate, MFA is required to again withhold further activity funding to the RE until these findings are resolved.  That will usually require the RE to redo its environmental review along with a second public comment period; re-certification to MFA; and a revision to the ERR.

6. Monitoring the RE during its project period including an examination of the RE’s environmental review process and ERR.

7. Providing to the extent possible and as requested, both guidance and technical assistance to the RE for its environmental review process and ERR.

Time Periods:

All time periods described in this Guide for the environmental review process are counted in calendar days.  The first day of a specific time period begins at 12:01 a.m. local time on the day following the publication of the required notice, which initiates the period or the date of submittal to the appropriate reviewing agency.  Time periods cannot end on a weekend or federal holiday.  Should the end of the time period land on one of these days, additional days must be added to the review time to ensure the end of the time period falls on a business day in which the reviewing office is open.  

Spending limitations: (CPD Notice 99-01:2)
A recipient may not commit funds under a program covered by Part 58 on an activity or project until the environmental review has been completed, and, as relevant, HUD or MFA has approved the recipient’s Request for Release of Funds (RROF) and the related certification of the responsible entity.  In addition, until the environmental review has been completed and approved, the recipient may not commit non-federal funds on an activity or project under a Part 58 covered program if the activity or project would have an adverse environmental impact or limit the choice of reasonable alternatives.

An approved RROF must be obtained for each program using federal funding (i.e. RHED, HOME, etc.).

Definitions:

1. Abbreviations


CE

Categorically Excluded


CO

Certifying Officer


CFR

Code of Federal Regulations


EA

Environmental Assessment


ERO

Environmental Review Officer


EIS

Environmental Impact Statement


ERR

Environmental Review Record


FONSI

Finding of No Significant Impact


HPD

Historic Preservation Department


HUD

Department of Housing and Urban Development


NEPA

National Environmental Policy Act


NOI/RROF
Notice of Intent to Request Release of Funds


RE

Responsible Entity


SHPO

State Historic Preservation Officer

2. Definitions 

Activities: Those actions funded or authorized to be funded with federal assistance and those related actions which are not funded (or not authorized to be funded) but which are put forth by the applicant as part of its strategy for the treatment of a project area (24 CFR 58.2(a)(1)).  In the context of environmental review, it is not the source of funds for an activity, but the nature of the activity and its relationship to other activities which are relevant.
For the purpose of environmental review requirements, an activity may be funded in whole or in part by federal funds, or not funded with federal funds, but nonetheless has been made a part of the project as contained within the funding application.  

Categorical Exclusion (CE): A category of activities or projects which do not individually or cumulatively have a significant effect on the human environment and which have been found to have no such effect in procedures adopted by a Federal agency (HUD) (40 CFR 1508.4).  In such cases, neither an environmental assessment nor an Environmental Impact Statement is required.  For Section 58.35(a) CE projects compliance, no circumstance requiring compliance with Section 58.5 listed non-NEPA statutes and authorities, and Section 58.6. Other Requirements, must be documented.  Section 58.35(b) CE projects are not subject to compliance with Section 58.5 statutes and authorities, but are subject to Section 58.6 Other Requirements. 

Environmental Assessment (EA):  A concise public document (40 CFR 1508.9) that serves to:

· Briefly provide sufficient evidence and analysis for determining whether to prepare an EIS or a finding of no significant impact. 

· Aid an agency’s compliance with NEPA when no such EA exists.

· Identify and discuss alternatives considered.

· Identify and discuss mitigation when relevant.

· Facilitate preparation of an EA when one is necessary.

· Identify agencies and persons consulted and document their comments and concerns.

Environmental Impact: Any alteration of existing environmental conditions, or creation of a new set of environmental conditions either adverse or beneficial, caused in whole or in part, directly or indirectly, by a proposed project. 
Environmental Impact Statement (EIS): A detailed written statement describing, analyzing and assessing any alteration of environmental conditions or creation of a new set of environmental conditions either adverse or beneficial, caused or induced by the action or set of actions under consideration, and the alternatives to such action or group of actions.  The document should include qualitative measures of importance of the environmental impact.

Environmental Review Process: All analysis and findings necessary for compliance by the funding recipient with NEPA and all related laws and authorities cited in 24 CFR Part 58 with respect to a project funded with federal funds.  

Environmental Review Record (ERR):  The documentation of the environmental review process including all assessments or EIS, published notices, notifications and correspondence relating to a specific project or group of projects.  The sub-grantee must use the current formats published in this manual.  

Exempt Activities:
a. Activities listed at 24 CFR 58.34(a)(1)-(11); activities for which the sub-grantee need only document compliance with 58.6 Other Requirements.

b. Activities listed at 24 CFR 58.34(a)(12); CE activities for which the RE has documented no circumstance requiring compliance with the federal laws and authorities listed at 58.5.

c. Each determination, for each activity or project, must be documented in writing to be exempt and meets the conditions specified for such an exemption, by the RE and a copy must be maintained in each project file.

Finding of No Significant Impact (FONSI):  A determination by the RE based on the EA that the activity/project is not an action that will result in a significant impact on the quality of the human environment.

Responsible Entity (RE):  The unit of local government with which MFA has entered into a contract.  The RE is responsible for compliance with the environmental requirements described in this Guide regardless of who the RE may subcontract with for the actual administration of the environmental review process. 

Mitigation/Modification: Measures to reduce potential impacts, which can include:

· Avoiding the impact by not taking a certain action or parts of an action.

· Minimizing impacts by limiting the degree or magnitude of the action and its implementation. 

· Rectifying the impact by repairing, rehabilitating, or restoring the affected environment.  Can also be accomplished by changing the design or construction techniques).

· Reducing or eliminating the impact over time by preservation and maintenance operations during the life of the action.

· Compensating for the impact by replacing or providing substitute resources or environments.

Project: An activity or a group of integrally related activities designed by the sub-grantee to accomplish, in whole, or in part, a specific goal.  Geographically or functionally related activities designed to accomplish a specific goal, irrespective of the funding sources of those activities, shall be grouped together for consideration as a single project.  Because of the interrelationships of he activities comprising the project, the project as a whole shall be subject to a single environmental review in accordance with 24 CFR Part 58.

Statutory Checklist (SC): A checklist that allows an RE to document environmental compliance required by other Federal laws and implementing regulations, Executive Orders and other HUD regulations (24 CFR 58.5).  It must be completed for all projects in accordance with the instructions contained in this guide.
Environmental Review Record (ERR):
The sub-grantee/recipient must compile and maintain a written record of the environmental review undertaken under Part 58 for each project and provide this to MFA.  This document will be available for review to the public at the MFA office.  The ERR must contain a Project Abstract and all environmental review documents, public notices, and written determinations or environmental findings required by Part 58.  MFA will document and certify activities under all HUD programs that MFA administers.  These ERR’s will be filed in the MFA master grant file with the HOME Program Manager.

In general the ERR must contain the following documents:

· Environmental Review Project Abstract
· Rehab project descriptions must comply with HUD definitions.

· Completed Statutory Checklist (also see Statutory Checklist Instructions) and Compliance Documentation Checklist if applicable.

· Copies of all supporting documentation noted on the checklists above.

· Copy of the public notice (NOIRROF or Combination Notice for FONSI & RROF), if applicable.

· Copy of the affidavit of publication, if applicable.

· Certified Request for Release of Funds (RROF, 7015.15).

· Other documents as determined by the MFA Environmental Review Officer.

Stage 1: Defining the Project and Considering Aggregation

The first step in an environmental review process is for the RE to provide a complete and clear project description, including location specific information, geographic boundaries, scopes of work, funding sources, total costs, project phasing and other information vital to the understanding of the proposed undertaking. All of this information should be filled out on MFA’s Environmental Review Project Abstract, and a summary description should be provided on all other environmental review forms that require a project description. 
According to Section 58.32, the RE must consider project aggregation, or grouping together and evaluating as a single project all activities which are related either on a geographical or functional basis, or are logical parts of a composite of contemplated actions. The purpose of project aggregation is to adequately address and analyze, in a single environmental review, the separate and combined impacts of, alternatives to, and mitigation measures for activities that are similar, connected and closely related, or that are dependent upon other activities or actions, such as multiple phases of a single project (see 40 CFR 1508.25(a)). The following are types of aggregation to consider:

· Functional Aggregation: When a specific type of activity is to take place in several separate locales or jurisdictions;

· Geographic Aggregation: When a mix of dissimilar but related activities is to be concentrated in a fairly specific project area;

· Combination of Aggregation Approaches: When the impacts arising from each functional activity and its interrelationship with other activities is considered for various project locations.

Stage 1: Determining the Level of Environmental Review
Once the There are four (4) types of environmental review categories that project activities can fall into:

1. Exempt activities;

2. Categorically Excluded activities;

3. Activities requiring an Environmental Assessment;

4. Activities requiring an Environmental Impact Statement.

Each of these categories involves a different set of requirements and procedures.  These requirements and procedures involve a progressively more detailed and complex process moving from the Exempt to Environmental Impact Statement category.  It is important to determine the appropriate level of review at the beginning of the project. 

In general a sub-grantee/recipient should begin by reviewing the requirements for the Exempt category and then progress to the next and so on.  In all cases, MFA will assume the role of RE for Exempt category certifications. 

The sub-grantee/recipient must consult with the MFA Environmental Review Officer prior to the start of an Environmental Impact Statement.  MFA may be of assistance in making this determination and complying with the necessary procedures.

Stage 2: Exempt Activities
The MFA will determine at the beginning of a project if project activities meet the definition of EXEMPT activities according to 24 CFR 58.34(a).  If a project/activity is determined to be exempt, it is not subject to further environmental review or consultation as described for non-exempt activities.  However, written documentation supporting the exempt determination must be keep by MFA in the ERR for the project/activity.  

If one or more aggregated activities within a project are determined to be non-exempt, then the project itself cannot be determined to be exempt.  

Exempt Activities:

1. Environmental or other studies, resource identification and development of plans and strategies.

2. Information and financial services.

3. Administrative and management activities (e.g. general administrative costs).

4. Public services that will not have a physical impact or result in any physical changes, including but not limited to services concerned with employment, crime prevention, child care, health, drug abuse, education, counseling, energy conservation and welfare or recreational needs.

5. Inspection and testing of properties for hazards and defects.

6. Purchase of insurance.

7. Engineering or design costs – (except architectural, engineering or other detailed specifications ordinarily required for construction purposes).

8. Purchase of tools.

9. Technical assistance and training.

10. Assistance for temporary or permanent improvements that do not alter environmental conditions and are limited to protection, repair or restoration activities necessary only to control or arrest the effects from disaster, imminent threats or physical deterioration.

11. Payment of principal and interest on loans made or obligations guaranteed by HUD.

12. Any of the Categorical Exclusions listed in Section IV of this publication – provided that there are no circumstances where these activities require compliance with any other federal law and regulation pertaining to environmental concerns listed at Section 58.5.  

Procedures for Exempt Activities:

The first step in any Environmental Review Process is to fill out a Project Abstract. For all of the items listed above with the exception of number 12, MFA will fill out and keep on file a Certification of Exemption with the accompanying Compliance Documentation Checklist.  

For activities subject to number 12 above, the statutory checklist and all supporting documentation must be submitted to MFA for review and approval.  On approval MFA will send the sub-grantee a certification of exemption which must be kept in the project file.  This process is called “converting”.  Note that there is no publication requirement and a 7015.15 is not submitted.  

Stage 2: Categorically Excluded Activities Not Subject to 24 CFR Part 58.5:
The following categorically excluded activities would not alter any conditions that would require a review or compliance determination under the Federal laws and authorities cited in 24 CFR Part 58.5.  When the following kinds of activities are undertaken, it is not necessary to publish a Notice of Intent to Request Release of Funds (NOI/RROF) or to submit a Request for Release of Funds.  

Categorically Excluded Activities Not Subject to 24 CFR Part 58.5: 

The following activities are Categorically Excluded and not subject to 24 CFR Part 58.5:

1. Tenant-based rental assistance

2. Supportive services including, but not limited to, health care, housing services, permanent housing placement, day care, nutritional services, short-term payments for rent/mortgage/utility costs, and assistance in gaining access to local, State, and Federal government benefits and services.  

3. Operating costs including maintenance, security, operation, utilities, furnishings, equipment, supplies, staff training and recruitment and other incidental costs.

4. Economic development activities, including but not limited to, equipment purchase, inventory financing, interest subsidy, operating expenses and similar costs not associated with construction or expansion of existing operation.

5. Activities to assist homebuyers to purchase existing dwelling units or dwelling units under construction, including closing costs and down payment assistance, interest buydowns, and similar activities that result in the transfer of title.

6. Affordable housing pre-development costs including legal, consulting, developer and other costs related to obtaining site options, project financing, administrative costs and fees for loan commitments, zoning approvals, and other related activities which do not have a physical impact. 

7. Approval of supplemental assistance (including insurance or guarantee) to a project previously approved under this part, if the approval is made by the same responsible entity that conducted the environmental review on the original project and re-evaluation of the environmental findings is not required under Sec. 58.47.

Procedures for Categorically Excluded Activities Not Subject to 24 CFR 58.5:

1. Fill out an Environmental Review Project Abstract.

2. Complete a Certification of Categorical Exclusion Form for Activities Not Subject to 24 CFR 58.5  [58.35(b) and 58.35(d)]; 

3. Prepare a Compliance Documentation Checklist to ensure all “other requirements” have been met [58.6].

4. No further environmental review is necessary, and the project may proceed with drawdown in accordance with MFA policies and procedures.
5. The only circumstances in which further action may be necessary are those projects or programs in which there are special circumstances and conditions at or affecting the location of the project that may adversely affect the environment [24 CFR 58.35(c)].
Monitoring Note:  During the annual monitoring review, MFA staff will review all client files, specifically looking at the date of any and all contracts for services subject to ER requirements.  These dates will be compared to the date issued on the Authority to Use Grant Funds.  
A recipient may not commit funds under a program covered by Part 58 on an activity or project until the environmental review has been completed, and, as relevant, HUD or MFA has approved the recipient’s Request for Release of Funds (RROF) and the related certification of the responsible entity.  In addition, until the environmental review has been completed and approved, the recipient may not commit non-federal funds on an activity or project under a Part 58 covered program if the activity or project would have an adverse environmental impact or limit the choice of reasonable alternatives.

An approved RROF must be obtained for each program using federal funding (i.e. RHED, HOME, CDBG, etc.).
Stage 2: Categorically Excluded Activities Subject to 24 CFR Part 58.5
Categorical exclusion refers to activities for which no environmental impact statement or environmental assessment is required under the National Environmental Policy Act (NEPA).  Compliance with the other applicable Federal environmental laws and authorities listed in 58.5 is required for any categorical exclusion.  
Categorically Excluded Activities Subject to 24 CFR Part 58.5:

1. Acquisition, repair, improvement, reconstruction, or rehabilitation of public facilities and improvements (other than buildings) when the facilities and improvements are in place and will be retained in the same use without change in size or capacity of more than 20.

2. Special projects directed to the removal of material and architectural barriers that restrict the mobility and accessibility of elderly and handicapped persons.

3. Rehabilitation of multifamily residential buildings and improvements only when all of the following conditions are met:

· The unit density is not changed by more than 20%

· The project does not involve changes in land use from residential to nonresidential; and
· The estimated cost of the rehabilitation is less than 75% of the total estimated cost of replacement after rehabilitation.

4. An individual action on a one-to four-family dwelling or an individual action on a project of five or more units developed on scattered sites when the sites are more than 2,000 feet apart and there are not more than four units on any one site.

5. Acquisition or disposition of an existing structure or acquisition of vacant land provided that the structure or land acquired or disposed of will be retained for the same use.

6. Any combinations of the above activities.

Procedures for Categorically Excluded Activities Subject to 24 CFR 58.5:

1. Fill out an Environmental Review Project Abstract.

2. Complete a Certification of Categorical Exclusion Form for Activities Subject to 24 CFR 58.5.

3. Complete Statutory Checklist (see instructions), review of 58.5 laws and authorities. In completing the statutory checklist, the sub-grantee must consult the appropriate local, State and Federal agencies that do or might have an environmental interest in the project or activities.

a. The sub-grantee must document through letters or other forms of written communication that consultation has occurred.  

b. All letters and responses become part of the ERR.

c. Records of discussions and telephone consultations become part of the ERR.
4. If no compliance actions are required, the project is exempt [58.35(a)(12)], and documentation should be provided to complete the review, including the Compliance Documentation Checklist to satisfy 58.6 “other requirements.” 
5. If compliance actions are required, provide documentation of compliance [58.35(d)].
6. Once documentation of compliance has been provided for projects involving compliance actions, disseminate and publish or post NOI/RROF [58.22 & 58.70]. Prior to the submission of the Request for Release of Funds (RROF) (7015.15, and instructions), this Notice must allow for a public comment period of at least 7 calendar days if published or 10 calendar days if posted. All public comments must be considered and included in the ERR.

7. Submit the ERR and the RROF (7015.15, and instructions). A copy of the affidavit of publication for the NOI/RROF must accompany this submission.

8. Upon receipt of the ERR and the RROF, MFA, if not acting in the role of the RE, must allow for a 15 day public objection period prior to taking any further action.  IF MFA assumes the role of the RE, then the ERR will be reviewed for completeness and forwarded on to HUD for release.  HUD then has 15 days for the public to object to the project/activity before they can issue an ATUGF (7015.16).
9. If no adverse public comments are received, an Authority to Use Grant Funds (ATUGF) (7015.16) will be issued to the sub-grantee.

10. Once the sub-grantee has received approval from either HUD or MFA they may begin to obligate and draw down the released funds in accordance with MFA policies and procedures.

Tiered Review Process for Programs Involving Owner-Occupied Rehabilitation

24 CFR Part 58.15 states that a responsible entity may tier its environmental reviews and assessments to eliminate repetitive discussions of the same issues at subsequent levels of review.  Tiering is appropriate when there is a requirement to evaluate a policy or proposal in the early stages of development or when site specific analysis or mitigation is not currently feasible and a more narrow or focused analysis is better done at a later date.  

The following procedures constitute a tiered review:

1. A thorough program description should be provided. Be sure to describe timing and staff responsibility.

2. A broad environmental review (the strategy) of the program must be completed.  The broad review should identify and evaluate those issues ripe for decision and exclude those issues not relevant to the policy, program or project under consideration.  The broader review should also establish the policy, standard or process to be followed in the site-specific review and include the following:

a. Provide a complete project description (including: contract number, total cost and HUD funds used, how funds will be used, target population, number receiving assistance, amount per individual, location, size, function, existing and future need, and an evaluation of the effects).
b. Determine the level of environmental review for the project as a whole (unspecified sites).
c. Complete the applicable environmental review based on the classification, or level of review.  Identify and evaluate issues ripe for decision.
d. Establish the policy, standard or process to be followed in the site-specific review, and develop the site-specific checklist.

e. Complete the Public Notice, Finding of No Significant Impact (FONSI) (summary of the assessment), and RROF procedures.  The FONSI with respect to the broader assessment shall include a summary of the assessment and identify the significant issues to be considered in site-specific reviews.  

3. After each location is determined the staff must: 

a. Describe activity for that location.
b. Summarize the issues addressed in the broader review.
c. Complete site-specific review checklist and certify.
d. File site-specific review checklist and any supporting documentation in the environmental review record.

For more detailed information on tiering, see MFA’s Tiering Procedure and Sample Tiering Plan.

Stage 3: Conducting an Environmental Assessment
If the project/activity is neither exempt nor categorically excluded from NEPA, the sub-grantee will have to undertake an Environmental Assessment (EA).  An EA enable the MFA or HUD to determine the degree of impact that an activity or project may/will have on the environment and whether an Environmental Impact Statement (EIS) is required.

Under the MFA Owner-Occupied Rehabilitation Program, all projects which involve the demolition and reconstruction of an owner-occupied unit must complete an Environmental Assessment prior to the release of funds.

An EA permits all interested parties including public agencies, community groups, and individuals to examine the environmental data developed and to comment on the environmental impact findings and course of action determined by the MFA.

In some limited circumstances, an entity may forgo the EA and proceed directly to the EIS.  An EIS is required for activities/projects which will have a significant impact on the environment.  Prior to the start of any EIS, the sub-grantee must consult with the MFA Certifying Environmental Officer.

Procedures for Conducting an Environmental Assessment

Three primary documents must be completed and submitted:  Project Abstract, Statutory Checklist, and Environmental Assessment Checklist.  All sections of these documents must be completed.  Additional submission documents include the publication notice (NOI / RROF) and affidavit of publication, and the request for release of funds (RROF).  The following procedures must be followed in completing the EA:

1. Fill out an Environmental Review Project Abstract.

2. Sub-grantees must coordinate efforts with all appropriate local, state and federal agencies that may have an interest in, or responsibility for, the environmental laws and/or potential impacts of the project.  

3. Sub-grantees must document the coordination/consultation and make this documentation a part of the ERR.  Such documentation is normally in the form of written correspondence.

4. Sub-grantees must include in their ERR all supporting data for analyses and findings (e.g., maps, surveys, charts, tables, technical opinions) that are noted on the Statutory Checklist and Environmental Assessment Checklist.

5. Once all environmental review requirements are satisfied, sub-grantees must make a recommendation on the appropriate assessment finding at the end of the review process and document this on the EA checklist.

· A Finding of No Significant Impact (FONSI), means that the project is not an action that will result in a significant impact on the quality of the human environment; or

· A Finding of Significant Impact (FOSI), meaning that the project is deems to be an action which may significantly affect the quality of the human environment and will require an EIS.
6.  If the RE determines that the result of the EA is a FONSI, then the sub-grantee may publish a notice to this effect.

Required Public Notices

If the RE has concluded its review of the assessment and determined there is a Finding of No Significant Impact, then the sub-grantee must comply with the following procedures for posting/publishing notices informing the public of the FONSI and the Notice of Intent to Request Release of Funds (NOI/RROF) from MFA.

These notices may be posted or published separately or in a combined notice.  A combined notice is preferred.  If a decision is made to post or publish notices separately, then the NOI/RROF cannot be posted or published until one day after the last day of the public comment period for the FONSI notice.

A combined notice which merges the FONSI and RROF is encouraged for Environmental Assessments.  This is simplest, fastest, and least costly method.  If this format is used, the sub-grantee should use the format shown in this guide.  This notice, which must be released for public review and comment, shall:

1. Be posted or published in accordance with Sections 58.43, 58.45, and 58.70; and

2. At a minimum, be distributed to local news media, individuals and groups interested in the project, and appropriate local, state and federal agencies.  

3. This Notice must allow for the ERR to be open for public comment for a period of at least 15 calendar days if published or 18 calendar days if posted.

4. All comments based on the public notice process must be considered and made part of the ERR.

5. If any comments require a revision to the RROF/FONSI, follow the process in this guide called Re-evaluation of Environmental Assessments and other Environmental Findings, below.

Time delay for Exceptional Circumstances

There are 3 circumstances when the MFA (RE) must make the FONSI Notice available for public review and comment for a minimum period of 30 days.

1. When there is considerable interest or controversy surrounding the project; or

2. When the proposed project  is similar to other community development activities that normally require an EIS; or 

3. When the project is unique and without precedent.

Re-evaluation of Environmental Assessments and other Environmental Findings

The purpose of the re-evaluation is to determine whether the findings are still valid and to update or correct the ERR.  The following are situations that require the MFA (RE) to re-evaluate its environmental findings:

1. When the recipient proposes substantial changes in the nature, magnitude, or extent of the project.  This includes adding new activities not anticipated in the original scope of the project. 

2. When there are new circumstances and environmental conditions which may affect the project, or have a bearing on its impact, such as concealed or unexpected conditions discovered during the implementation of the project/activity which is proposed to be continued.

3. When the recipient proposes the selection of an alternative not in the original finding.

If one of these situations does not arise, the sub-grantee is required to do a re-evaluation following the procedures outlined in 58.47(b).  And, if deemed necessary, comply with formal Release of Funds procedures outlined in this guide prior to obligating funds for re-evaluated activities/new activities.

Certification Procedures

Upon completion of the EA and the public notice requirements, the sub-grantee must follow the steps below:

1. The sub-grantee must complete and submit the Request for Release of Funds.

2. Submit a copy of the public notice, and if published in a newspaper, a copy of the affidavit of publication, if posted, then a list of all places the notice was posted and the dates of posting.

3. Upon receipt of all these documents and forms, MFA/HUD must allow for a 15 calendar-day public objection period prior to taking any further action.

Stage 4: Environmental Impact Statements
Sub-grantees determining that an Environmental Impact Statement (EIS) is required must contact MFA’s Environmental Review Officer for guidance and assistance prior to starting the EIS. An EIS is required when a project is determined to have a potentially significant impact on the human or natural environment. Although very few HUD-funded projects require an EIS, the following are circumstances in which an EIS is necessary [§58.37]:
· Construction of senior housing consisting of assisted-living / nursing facilities with 2,500 or more beds;

· Demolition, substantial rehabilitation, or construction of 2,500 or more existing housing units; or

· Project involving water and sewer infrastructure with the capacity to support 2,500 or more housing units.

If the RE determines that an EIS is necessary, the EIS must conform to the format recommendations in the CEQ regulations [40 CFR 1502.10].

Objections to Review Determinations:

Any person or agency may object to a recipient’s or sub-recipient’s RROF and the related certification. However, the objections must meet the conditions and procedures set forth in §58.73.
Permissible Bases for Objections

MFA/HUD must consider objections claiming the RE’s noncompliance with environmental review requirements, based on any of the grants listed at §58.75:

1. The certification was not in fact executed by the responsible entity’s Certifying Officer.

2. The RE failed to make one of the two findings pursuant to Section 58.40 or to make the written determination required by Sections 58.35, 58.47 or 58.53 for the project, as applicable.

3. The RE has omitted one or more of the steps set forth at in number 5 below for the preparation, publication and completion of an EA.

4. The RE has omitted one or more steps for the conduct, preparation, publication and completion of an EIS.

5. The participants in the development process have committed funds, incurred costs or undertaken activities not authorized before the release of funds and approval of the environmental certification by MFA/HUD.

6. Another Federal agency acting pursuant to 40 CFR Part 1504 has submitted a written finding that the project is unsatisfactory from the standpoint of environmental quality.

Procedures for Objections

A person or agency objecting to the RROF and certification shall submit their objections in writing to either MFA or HUD (as identified in the publication).  The objections shall contain the information required by §58.76.

Upon MFA’s receipt of an objection which follows the procedures outlined in this Guide, MFA must withhold the release of activity funds to the sub-grantee until a satisfactory resolution is achieved.

1. MFA will notify the sub-grantee of objection(s).  The sub-grantee must respond to the objection(s), in writing, to MFA within 15 calendar days of the receipt of the request.

2. If the sub-grantee cannot adequately document that the objection is invalid, MFA will require the sub-grantee to properly stratify the regulation or procedure in question, and then reinitiate Release of Funds procedures.

3. If the sub-grantee is unable to document that the objection is invalid, MFA will notify the objecting party of this, and proceed to release project/activity funds to the sub-grantee.

Checklist Guidance for Environmental Reviews:
Agencies involved in the environmental review of HUD assisted projects should use two checklists in preparation of their assessments – the Statutory Checklist and the Environmental Assessment Checklist. These checklists will focus these efforts and ensure that all regulatory requirements are met.

Statutory Checklist Guidance:  
The Statutory Checklist covers all statutes, regulations and Executive Orders, other than NEPA, that are required for environmental review.  This addresses the requirements to which all activities respond (except for those activities that are exempt under §58.34). Those activities that are categorically excluded under §58.35 should use this checklist. Owner-occupied rehabilitation programs should also use this checklist.

In completing the Statutory Checklist, the first step is to provide a complete and thorough project description. The Project Abstract, which should be completed upon initiation of the environmental review process, should be used to craft a clear summary description of the project for the Statutory Checklist and all other forms that require a project description. 

The Statutory Checklist allows for the following finding as the result of each area of compliance:

Not Applicable: Check this box only when it is known that the project is not located in an area where the environmental condition or resource is present (e.g., project is not located in a delineated floodplain).

Consultation, Review, Permits Required: Consultation requires that there has been coordination with appropriate individuals at Federal or federally authorized agencies and documented through attached notes and correspondence. Review requires that the agency work with an authorized agency in determining the scope of the activity (e.g., consultation with the State Historic Preservation Office in the preparation of a proposed work write up for a rehabilitation project).
Determination of Consistency: Check this box when the project demonstrates consistency with established requirements.

Conditions or Mitigation: When conditions or mitigation actions are required, these should be listed and attached including any correspondence from reviewing agencies and a designation of responsibility for implementation.

For each checklist category there may be more than one applicable law or regulation. Therefore it is important that the sub-grantee check all laws and regulations regarding that review area.  Sub-grantees are reminded that they must certify that they have complied with the obligations and requirements of all other applicable laws and authorities. 
Each compliance factor included on the Statutory Checklist is described below, along with guidance as to ensuring that all statutes, executive orders, and regulations are followed. Additionally, in order to assist in providing thorough documentation for each checklist item, MFA has prepared a statutory checklist documentation guide.
Historic Preservation:

Section 106 of the National Historic Properties Act of 1966, as amended, mandates that Federal agencies with direct or indirect jurisdiction over a Federal, federally-assisted, or federally licensed activity afford the National Advisory Council on Historic Preservation and the relevant State Historic Preservation Officer (SHPO), a reasonable opportunity for comment on the project’s impact on properties which have historic, archeological, and/or cultural significance. This includes all properties assisted with HUD funds administered by MFA, unless removed from consideration by a Memorandum of Agreement or a Programmatic Agreement. 
The environmental review process must determine if a subject property is included or eligible for inclusion on the National Register of Historic Places. This inclusion or eligibility for inclusion is determined by consultation with the State Historic Preservation Officer. In New Mexico this function is administered by the State of New Mexico Office of Cultural Affairs, Historic Preservation Division (HPD). 

The procedure by which this determination is made is as follows: 
1. The Recipient takes overall exterior photographs of the subject property. 
2. The Recipient submits a letter with the photographs and a map indicating the location of the property to the State Historic Preservation Officer (SHPO) for review and determination (see Appendix C for a sample letter).  A copy of the determination is submitted to MFA as an attachment to the appropriate checklist (Statutory Checklist or Environmental Assessment Checklist) and Request for Release of Funds and Certification.  

For New Mexico, the address to submit the SHPO request for determination is as follows:

State Historic Preservation Officer

New Mexico Historic Preservation Division

Bataan Memorial Building
407 Galisteo Street, Suite 236

Santa Fe, NM 87501
If the SHPO concurs that the proposed project is not included or eligible for inclusion on the National Historic Register, the Recipient may proceed with its activity.  If the SHPO determines that the proposed project will directly or indirectly affect a property that is included or eligible for inclusion, the SHPO will consult with the Recipient to assure that the nature and scope of the undertaking give proper consideration to historic, architectural, and/or cultural values.

For projects conducted on tribal property, consultation with the relevant tribal entity must accompany the initial environmental review. Tribal Historic Preservation Officers (THPOs), where present, have jurisdiction to conduct their own reviews of historic properties, unless they delegate this responsibility to the SHPO.
A copy of this approval must be submitted to MFA with the applicable checklist and Request for Release of Funds and Certification.

Floodplain Management: 
Under the Flood Disaster Protection Act [24 CFR 55] and Executive Order 11988, Federal financial assistance for acquisition and construction purposes (including rehabilitation) may not be used in an area identified by the Federal Emergency Management Agency (FEMA) as having special flood hazards unless the community in which the property is located participates in the National Flood Insurance Program. Flood insurance is to be obtained and maintained as a condition of providing the assistance. 

The sub-grantee should first determine if the proposed project is located in a floodplain. This is done by identifying the project on a FEMA Flood Map (indication must include Map and Panel Number). If the project is determined not to be located in a floodplain, the sub-grantee may proceed without further regard to this requirement. If the property is determined to be located within a 100-year floodplain, and there is no practical alternative to providing assistance, the sub-grantee must complete the Eight-Step Process for Floodplain and must make the assistance conditional upon the sub-recipient obtaining and maintaining flood insurance. The sub-grantee should seek consultation with MFA’s Environmental Review Officer and prepare documentation of the Eight-Step Process, which is described below. For further assistance in preparing this documentation, HUD provides a useful example of an eight-step process on its website.
Eight-Step Process for Floodplain Management:

1.
Determine whether or not the site is to be located in an identified 100-year floodplain. Provide a thorough project description and make reference to FEMA flood maps. If the site is located in a floodplain, follow steps 2 through 8.
2. Notify the public at the earliest possible time of the proposed project, which is located in a floodplain. This notice must invite public comment, provide contact information, and be published in an appropriate local printed news medium. A minimum of 15 days must be allowed for comment on this Early Public Notice.
3.
Identify and evaluate practicable alternatives to locating the 100-year floodplain.  In discussing practicality of alternatives, address:

a)
Natural environment

b)
Social concerns

c)
Economic aspects

d)
Legal constraints
Include a clear and complete discussion of all alternatives considered, including but not limited to:

· Locating the project in the floodplain and making modifications;
· Locating the project outside of the floodplain;

· No action alternative / No alternative will meet project objectives.
4.
Discuss direct or indirect adverse impacts associated with the modification of the floodplain.

5.
Discuss potential project modifications and potential measures to mitigate adverse impacts. Include a discussion of ways to preserve the floodplain’s natural and beneficial values, in addition to outlining the following:
· Preparation of and participation in an early warning system;

· An emergency evacuation and relocation plan;

· Identification of evacuation route(s);

· Identification of past flood levels and estimation of future flood levels.
6.
Re-evaluate alternatives and mitigation measures to make a final determination as to:

· Whether the proposed project is still practicable in light of its exposure to flood hazards, the extent to which it will aggravate current flood hazards, and its potential to disrupt floodplain values; and
· Whether alternatives preliminarily rejected in Step 3 are practicable in light of information gained in Steps 4 and 5.
7.
Publish a second public notice explaining the final decision, that there are no practicable alternatives to locating in a floodplain, an explanation of why alternatives considered were rejected, and a list of mitigation measures to be taken. A minimum of 7 days should be allowed for public comment.
8.
Review implementation and post-implementation of flood proofing measures to ensure that they are in compliance with mitigation measures.
NOTE: If the above procedures are not followed, MFA will not participate in the projects. All steps must be thoroughly documented.  Documentation must be submitted to MFA for review and approval.

Steps 1 through 7 must be completed prior to publishing the Finding of No Signification Impact (FONSI) and/or Request for Release of Funds (RROF) notice(s). 
Wetland Protection:
Under Executive Order 11990, federally funded activities must avoid adverse impacts to wetlands where practicable. As primary screening, HUD or grantees must verify whether the project is located within wetlands identified on the National Wetlands Inventory (NWI) or else consult directly with the Department of Interior- Fish and Wildlife Service (FWS) staff.  If FWS staff is unavailable, HUD or grantees are to consult with the USDA/NRCS National Soils Survey or the U.S. Army Corp of Engineers (ACE).  MFA’s Environmental Review will provide assistance, as needed, including consulting with the regional HUD Environmental Officer. In order to document compliance with Wetlands Protection regulations, a letter from the New Mexico Game and Fish Department should accompany the Statutory Checklist. For New Mexico the Regional Office is located:




State of New Mexico




Department of Game & Fish




P.O. Box 25112




Santa Fe, New Mexico  87504

A copy of this approval is to be submitted to MFA with the applicable checklist and Request for Release of Funds and Certification.

Coastal Zone Management Requirements:
Under the Coastal Barrier Resource Act and 24 CFR Part 58.6, HUD assistance may not be used for most activities proposed in the Coastal Barrier Resources System. There are no locations in the state of New Mexico in the Coastal Barrier Resources System. 

To adequately document this item on all checklists mark the box indicated, “N/A” and in the comments box indicate “Nearest Costal Zone is 790 miles west”.

Sole Source Aquifer Requirements:

Under Section 1424(e) of the Safe Drinking Water Act (SDWA) of 1974, 40 CFR 149, and 24 CFR Part 58.5, no commitment of Federal financial assistance may be made for projects which the Administrator (of EPA) determines may contaminate an aquifer designated as the sole or principle source of drinking water for an area. There are currently no locations in the state of New Mexico subject to this requirement. 

To adequately document this item on all checklists mark the box indicated, “NA” and in the comments box indicate “Not within EPA designated Sole Source Aquifers Recharge Zone”.  Attach a copy of the following map to checklist: http://www.epa.gov/region6/water/swp/ssa/maps.htm.

Endangered Species Requirements:

Under procedures mandated in the Endangered Species Act of 1973, as amended [50 CFR 402] the Recipient must determine whether the proposed project is likely to affect endangered species or Critical Habitats listed periodically under Section 7(a) of the Act. 

The Recipient should consult with the U.S. Department of the Interior to ensure that a proposed project is not likely to adversely affect the continued existence of an endangered or threatened species, nor to result in the destruction or adverse modification of critical habitats of plants and animal life. This consultation is initiated by a written notification and request for information from the Recipient to the Regional Director of the U.S. Fish and Wildlife. 

For New Mexico the Regional Office is located:




State of New Mexico




Department of Game & Fish




P.O. Box 25112




Santa Fe, New Mexico  87504

A copy of this approval is to be submitted to MFA with the applicable checklist and Request for Release of Funds and Certification.

Wild and Scenic Rivers Requirements:

Under the provisions of the Wild and Scenic Rivers Act of 1968 [Sections 7(b) and (c)] Federal actions can not affect rivers designated under the Act or rivers proposed for designation. The sub-grantee should consult with MFA’s Environmental Review Officer if it determines that the proposed action may affect a river area. 
There are four Wild and Scenic Rivers in New Mexico: Jemez River (East Fork); Pecos River; Rio Chama; and Rio Grande. Information on the designated wild and scenic rivers in New Mexico can be found on the following website: http://www.rivers.gov/wildriverslist.html. 

Distance to the nearest wild and scenic river must be included in the compliance documentation portion of the statutory checklist. If the project is within one mile of a listed wild and scenic river and the Department of the Interior, National Park Service, indicates that the project, as proposed, will have an effect upon the natural, free flowing or scenic qualities of the river, mitigation measures may be needed. If the project is not within a mile of a wild and scenic river, a finding made by a qualified data source that states the distance to the nearest wild and scenic river and/or that the project will have no adverse effect upon the wild and scenic river should be provided as documentation.
Air Quality Management Requirements:

Under the Clean Air Act of 1970, as amended in 1977, [Sections 176(c), (d) and 40 CFR 6, 51, and 93] the U.S. Environmental Protection Agency (EPA) has established controls on HUD funded projects in urban areas that are in “non-attainment” status with National Ambient Air Quality Standards (NAAQS). There are currently a few areas in New Mexico which are designated as “non-attainment” areas.  Information documenting their location can be found on the following website:  

http://www.nmenv.state.nm.us/aqb/modeling/na_map.html.
Farmland Protection Requirements:

The Farmland Protection Policy Act (7 CFR 658) (P.L. 97-98-Dec. 22, 1981) (Subtitle I Sec. 1539-1554) was enacted in an effort to assure that the direct or indirect actions of the Federal Government do not cause United States farmland to be irreversibly converted to nonagricultural uses. If the sub-grantee is proposing that a project be located on existing farmland, the agency should first consult with the Department of Agriculture District Conservationist to assess whether or not the proposed project will convert farmland unnecessarily.  
The location of prime agricultural land may be determined using maps available from the Natural Resources Conservation Service (NRCS), as well as U.S. Census Urbanized Area maps and USGS topographic maps. If the proposed project includes farmland, provide an evaluation of land type and resultant rating from NRCS using form AD 1006 to document compliance. If the proposed site does not include prime or unique farmland, or if the site includes farmland but is in an area committed to urban development or water storage, provide a finding from the local planning agency that states these facts.
Environmental Justice:

Executive Order 12898 was enacted by President Clinton in 1994.  It provides for the following:

1. Creation of an interagency federal working group on environmental justice managed by the EPA;

2. Requirement that federal agencies to develop environmental justice strategies;

3. Requirement for research on human health or the environment to include poor and minority communities;

4. Requirement for guidelines relating to the subsistence consumption of fish and wildlife; and

5. Requirement of opportunities for public participation and access to information.

As it applies to HUD programs; it must address environmental justice in minority populations and low-income populations. Specifically, it applies to the acquisition of housing, the acquisition of land for development, and new construction.  Specific issues may include, but are not limited to, continued or historically disproportionate potential for high and adverse human health and environmental effects on minority or low-income populations.  The sub-grantee must determine if the project is disproportionately adversely impacted in terms of health and the overall environmental affects relative to the community at large.  Refer to the following website for assistance in making this determination: 

http://www.epa.gov/oswer/ej/html-doc/execordr.htm. HUD also provides several resources with regards to evaluating environmental justice issues at the following website: http://www.hud.gov/offices/cpd/environment/review/justice.cfm.
To document compliance with Environmental Justice requirements, sub-grantee should either provide HUD / MFA with a finding that the project is not likely to raise environmental justice issues, or propose mitigation or avoidance of adverse impacts from the project to the extent practicable if the project is determined likely to raise environmental justice issues.

Noise Abatement and Control Requirements:

According to HUD Environmental Standards (24 CFR 51b), recipients of funding under HUD programs must take into consideration the noise criteria and standards in the environmental review process and consider ameliorative actions when noise sensitive land development is proposed in noise sensitive areas. The location of site and noise generators near sites which are noisy include major roads, railroads, industrial plants, etc. Traffic maps and land use maps from highway departments, planning agencies, railroads, and airport authorities may document such noise generators. Additionally, HUD provides a web-based Day/Night Noise Level (DNL) Calculator tool to help determine noise impacts. 
The Noise Guidebook contains guidance in the analysis and determination of noise impact on a proposed project site. The specific procedures for determining the noise exposure levels for a site are clearly spelled out in this publication. Additional assistance may be found at HUD’s website:
http://www.hud.gov/offices/cpd/environment/review/noise.cfm.
The sub-grantee must perform a Noise Assessment if the proposed project site is determined to be within any of the following distances: 
· five (5) miles to a civil airport and fifteen (15) miles to a military airport; 
· one thousand (1000’) feet of all significant roads (four lanes or greater); and/or 
· three thousand (3000’) feet of all railroads.  
NOTE:  Noise assessments must be conducted on homes in the owner-occupied rehab program which are scheduled for demolition.  

If it is determined by the analysis that the noise level at the proposed site exceeds acceptable standards, then appropriate action must be taken to mitigate the level of noise. These mitigating actions are spelled out in the Guidebook. Prior to funding, the Recipient should consult with MFA’s Environmental Review Officer regarding the acceptability of any mitigating measures proposed.

Siting of Projects Near Explosive and Flammable Operations or Other Hazardous Facilities Requirements:

Under 24 CFR Part 51 Subpart C, “Siting of HUD-Assisted Projects Near Hazardous Operations Handling Petroleum Products or Chemicals of an Explosive or Flammable Nature”, HUD established standards for the location of proposed HUD assisted projects near certain hazardous facilities. The purpose of the standards is to minimize the possible loss of life and property damage and loss from such hazards. 

The sub-grantee should determine by sight and map survey any potential hazards within the vicinity of the proposed project. The agency should determine if the proposed site is within the following distances: 
· one mile of storage tanks containing petroleum products or chemicals of an explosive nature;
· within 300 feet of either an operating or abandoned oil or gas well; 
· within 660 feet of an underground pipeline; or 
· was ever impacted by any toxic or radioactive materials in a hazardous waste site.  
Potential hazards also include, but are not limited to, the following: 
· pressurized and unpressurized petroleum product storage tanks, 
· natural gas holders with floating tops, 
· tank trucks and railroad tank cars. 
If a potential hazard exists, the sub-grantee should consult the guidebook Siting of HUD-Assisted Projects Near Hazardous Facilities (HUD-1060-CPD) to calculate the Acceptable Separation Distance (ASD) and determine if the potential hazard is within that distance. If the sub-grantee determines that the proposed project site is not within the ASD, the sub-grantee may proceed without further regard to this requirement. If the sub-grantee determines that the proposed project site is within the ASD, the Recipient should consult with MFA’s Environmental Review Officer prior to funding to determine if mitigation measures may be applied.

Siting of Projects on or near Properties Containing Toxic Chemicals, Radioactive Materials, or other Hazardous Materials:
It is HUD policy, as described in §50.3(i), that "(1)... all property proposed for use in HUD programs be free of hazardous materials, contamination, toxic chemicals and gasses, and radioactive substances, where a hazard could affect the health and safety of occupants or conflict with the intended utilization of the property. (2) HUD environmental review of multifamily and non-residential properties shall include evaluation of previous uses of the site and other evidence of contamination on or near the site, to assure that occupants of proposed sites are not adversely affected by the hazards..." Sites known or suspected to be contaminated by toxic chemicals or radioactive materials include but are not limited to sites:

i. listed on an EPA Superfund National Priorities or CERCLA List, or equivalent State list;
ii. located within 3,000 feet of a toxic or solid waste landfill site; or
iii. with an underground storage tank.
The location of toxic sites may be found in the U.S. EPA's list of sites declared toxic under CERCLA and RCRA. For other possible polluted sites, site inspections and building and use permit records as well as Sanborn Co. maps show previous land uses which could have left toxic residues. Additional information on toxic hazards may be found at the EPA’s Envirofacts Data Warehouse (http://www.epa.gov/enviro/html/toxic_releases.html).
The location of explosive hazards and their potential explosive impact zones may be found in a number of sources including land use maps, special surveys, aerial photos, local use permits, and special local, state, and federal transport permits. Additional information can be found at in HUD’s guidebook on hazardous facilities (HUD-1060-CPD).
The U.S. Geological Survey has announced several new products related to the USGS national seismic hazard maps. Many new features have been added to the maps website. For example, users can now look up the seismic hazard in any part of the continental U.S. by zip code, and the Survey has added a custom mapping feature, through which the user can specify latitude and longitude bounds and produce customized hazard maps of the selected area. Additionally, large versions (24"x36") of the national and western U.S. seismic hazard maps can be ordered using forms available from the website (http://earthquake.usgs.gov/). 

As stated above, if a potential hazard exists, the sub-grantee should consult the guidebook Siting of HUD-Assisted Projects Near Hazardous Facilities (HUD-1060-CPD) to calculate the Acceptable Separation Distance (ASD) and determine if the potential hazard is within that distance. If the sub-grantee determines that the proposed project site is not within the ASD, the sub-grantee may proceed without further regard to this requirement. If the sub-grantee determines that the proposed project site is within the ASD, the Recipient should consult with MFA’s Environmental Review Officer prior to funding to determine if mitigation measures may be applied.
Environmental Assessment Checklist Guidance:  

For all activities and projects subject to NEPA, the Environmental Assessment Checklist is required. Completion of the checklist constitutes a quick, yet, well documented review of environmental issues surrounding a specific project. 
Procedures for Completing an EA Checklist:

1) Evaluate the significance of the effects of the proposed project on the character, features and resources of the project area, taking into consideration each item listed on the checklist. Items are grouped into the following categories:

· Land Development

· Socioeconomic Factors

· Community Facilities and Services

· Natural Features

· Other Factors

2) Enter the appropriate impact code to make a determination of impact. The codes are as follows: 
(1) No anticipated impact

(2) Potentially beneficial

(3) Potentially adverse

(4) Requires mitigation

(5) Requires project modification
3) Enter the relevant documentation to support the finding (e.g., websites, maps, studies of the project area, etc.). Note names, dates of contact, telephone numbers, and page references. Attach material as appropriate. If mitigation is required, provide complete descriptions of mitigation measures to be taken.
4) Complete the summary of findings and conclusions that follows the checklist. This summary should include short narratives or informational lists for the following topics:

· Alternatives and Project Modifications Considered

· No Action Alternative

· Mitigation Measures Recommended

· Additional Studies Performed

· List of Sources, Agencies and Persons Consulted

In some cases the recipient or sub-recipient will want to contract the preparation of the Environmental Assessment Checklist with an environmental professional. For agencies wishing to prepare and submit their own Environmental Assessment Checklist for a HUD assisted activity that is subject to NEPA, it is advised that the agency first consult with MFA’s Environmental Review Officer to review the process.

Lead Based Paint Hazards Requirements:

The Residential Lead-Based Paint Hazard Reduction Act of 1992 requires the Secretary of HUD to “establish procedures to eliminate as far as practicable the hazards of lead-based paint poisoning with respect to any existing housing which may present such hazards and which is covered by an application for mortgage or housing assistance payments under a program administered by the Secretary”. HUD interpreted the phrase housing and applied the requirement to virtually all HUD programs. In 24 CFR 35, the requirements relating to inspection, assessment, and abatement are addressed. 

Rehabilitation Programs:  Subpart L-Rehabilitation of 24 CFR Part 36 establishes the level of review and action that is required when rehabilitation assistance is provided to housing. The levels of review and actions, as determined by the amount of funding provided, are as follows:


Less than $5,000 per unit:
Agency must... “conduct a visual inspection of  all painted surfaces to identify deteriorated paint. Before occupancy of a vacant building or, where a dwelling unit is occupied, before rehabilitation 
work begins, the sub-recipient or other entity (defined to include an owner) shall repair deteriorated paint surfaces and perform cleanup in accordance with subpart D of Part 37.”







“All tenants or owner occupants shall be 







provided with the lead hazard information







pamphlet by the grantee” (agency). 

From $5,000 to $25,000
Agency must... “conduct a paint inspection of per unit (hard costs only): surfaces to be disturbed in the course of the rehabilitation. A paint inspection must be completed before occupancy of a vacant dwelling unit or, where a dwelling unit is occupied, before rehabilitation work begins, in accordance with subpart C of Part 37. In addition, recipient shall complete a risk assessment in a sample of the federally assisted dwelling units (including common areas and exteriors) in accordance with subpart B of Part 37. A risk assessment must be completed before occupancy of a vacant dwelling unit or, where a dwelling unit is occupied, before rehabilitation work begins, and may be done in conjunction with the paint inspection. Hazard reduction activities are required to address any lead-based paint hazards found.” 

 “All tenants or owner occupants shall be provided with the lead hazard information pamphlet by the grantee” (agency). 


More than $25,000 

per unit (hard costs only):
Agency must... “conduct a paint inspection of surfaces to be disturbed in the course of the rehabilitation*. A paint inspection must be completed before occupancy of a vacant dwelling unit or, where a dwelling unit is occupied, before rehabilitation work begins, in accordance with subpart C of Part 37. In addition ... recipient shall complete a risk assessment in a sample of the federally assisted dwelling units (including common areas and exteriors) in accordance with subpart B of Part 37. A risk assessment must be completed before occupancy of a vacant dwelling unit or, where a dwelling unit is occupied, before rehabilitation work begins, and may be done in conjunction with the paint inspection. Abatement of lead-based paint hazards identified on a surface to be disturbed by rehabilitation is required. “...recipient shall conduct hazard reduction activities if lead-based paint hazards are identified in the risk assessment on a surface not to be disturbed by rehabilitation.”


“All tenants or owner occupants shall be provided with the lead hazard information pamphlet by the grantee” (agency). 

Rehabilitation that does not disturb a painted surface is exempt from these requirements. Also exemption from these requirements may be allowed if the Recipient certifies to the Environmental Review Officer that a dwelling unit undergoing rehabilitation has been previously abated of all lead-based paint; or if the Recipient certifies to the Certifying Environmental Officer that a paint inspection has been completed and indicates the absence of lead-based paint.  Supporting documentation of these activities must accompany the certification.

Acquisition, leasing, tenant based rental assistance, operating or support services: Subpart M-Community Planning and Development (CPD) Non-Rehabilitation Programs of 24 CFR Part 36 establishes the level of review and action that is required when acquisition, leasing, tenant based rental assistance, operating or support services type assistance is provided. The level of review and action that is required is determined by the type of activity undertaken. The levels of review and actions, as determined by the type of activity provided, are as follows:

Acquisition and Homebuyer:

All tenants or owner-occupants shall be provided with the lead hazard information pamphlet by the agency. Before providing financial assistance to an owner, the agency shall conduct a visual evaluation of all painted surfaces to identify deteriorated paint. For housing constructed before 1950, the agency shall also conduct dust sampling to determine the presence of lead-contaminated dust.

Before occupancy of a vacant dwelling unit or, where a dwelling unit is occupied, immediately after receipt of financial assistance the agency shall repair any deteriorated paint surfaces and perform cleanup of the worksite in accordance with Part 37.

For housing constructed before 1950, if dust sampling identifies lead-contaminated dust, the agency shall conduct cleanup of the horizontal surfaces in the room, dwelling unit, or common areas where lead-contaminated dust is located.

The agency will be exempt from the requirement to repair a specific deteriorated paint surface if a limited paint inspection has been completed in accordance with part 37 and indicates the absence of lead-based paint on the specific surface. 



Tenant Based 

Rental Assistance:
All tenants shall be provided with the lead hazard information pamphlet by the agency. 

Prior to the leasing of a dwelling unit to households that have a member or members under the age of six years, the agency must provide the following:

For dwelling units constructed prior to 1950, an HQS inspector shall conduct a visual evaluation of all painted surfaces to identify deteriorated paint and conduct dust sampling in accordance with Part 37 (the HQS inspector need not be certified as a paint inspector or risk assessor, but is required to be trained in lead-based paint hazard evaluation that includes the proper procedure for the handling dust samples). The owner shall repair deteriorated paint surfaces before occupancy of a vacant dwelling unit or of an occupied dwelling unit within thirty (30) days of notification of the results of the visual evaluation.  If dust sampling identifies lead contaminated dust above the applicable level, cleanup of the horizontal surfaces in the room, dwelling unit, or common areas where lead contaminated dust is located must be completed prior to occupancy.  

For dwelling units constructed after 1949, an HQS inspector shall conduct a visual evaluation of all painted surfaces to identify deteriorated paint. The owner shall repair deteriorated paint surfaces and perform cleanup of the worksite prior to occupancy, or if the unit is unoccupied, within thirty (30) calendar days of the result of the visual evaluation.

NOTE: If the sub-grantee determines that any rental or homeowner household member under the age of six is identified with Elevated Blood Level (EBL) for lead, the sub-grantee shall immediately consult with the Environmental Review Officer to conduct further assessment. 

Environmental Review Record for Homeownership Assistance of Existing Properties:  

For MFA Homeownership Assistance programs, such as down payment assistance or principal reduction programs, the requesting agency should use the Environmental Review Record for Homeownership Assistance of Existing Properties form.
Appendix A: Environmental Review Forms
Environmental Review Flowchart for Responsible Entities
Environmental Review Project Abstract
Statutory Checklist
Instructions for Completing a Statutory Checklist
Statutory Checklist Documentation Guide
Environmental Assessment Checklist
Compliance Documentation Checklist
Request for Release of Funds (RROF, 7015.15)
Instructions for Completing a RROF
Authority to Use Grant Funds (ATUGF, 7015.16)
Environmental Review Record for Homeownership Assistance of Existing Properties
Appendix B: Certifications

Certification of Exemption
Certification of Categorical Exclusion, Subject to 58.5
Certification of Categorical Exclusion, Not Subject to 58.5
Appendix C: Sample Letters
Sample State Historic Preservation Letter

Date

State Historic Preservation Officer

Historic Preservation Division

Bataan Memorial Building
407 Galisteo Street, Suite 236
Santa Fe, New Mexico  87501

Dear  :

This is to inform you that the 
(name of agency)

, is proposing to _____(activity)

 the following identified residential property located in  ____________ County, New Mexico:




Site address and location

Enclosed is the map, photos and scope of work.

Since the proposed construction and financing will involve the use of federal funds, it is required by the agency to conduct a review and obtain a clearance under Section 106 of the National Historic Preservation Act, 36 CFR 800. 

Should you have any questions or require further information, please contact ________ at ___(phone number)    .  Please also provide the Clearance and/or Guidance directly to _____(agency)___________, 
(agency address)


.

Thank you for your assistance.

Sincerely,

HOME Program Representative

Requesting Agency

Enclosures

<!--closing navigation tags-->
Sample Game And Fish Letter
<!--end closing navigation tags-->
DATE

State of New Mexico

Department of Game & Fish

P. O. Box 25112

Santa Fe, New Mexico  87504

Dear  :

This is to inform you that the 
name of agency
, is proposing to rehabilitate the following identified residential property located in 
county
 County, New Mexico:




address






Enclosed is a map indicating the approximate location of the subject property.

Since the proposed construction and financing will involve the use of federal funds, it is required by the agency to conduct an environmental assessment.  The assessment requires that the Department of Game and Fish be notified in the event that your office has any concerns regarding the proposed project.  If you feel the project will affect or endanger threatened and endangered wildlife, fish and game, and designated wetlands within the surrounding area, feel free to contact 

name of contact 
 at 
phone number

 so that mitigating measures can be discussed and acted upon.  If this project is approved by your agency, please mail the approval to 

agency name and mailing address


.

Sincerely,

HOME Program Representative

Requesting Agency

Enclosures

<!--closing navigation tags-->
Sample Air Quality Letter
DATE

State of New Mexico Environment Department

Air Quality Bureau
1301 Siler Road

Building B

Santa Fe, NM 87507
Dear [insert name]:
This is to inform you that the [agency name] is proposing to rehabilitate single family residential property(ies) located in [name of county(ies)] at the following locations:  



[Site address here]

Since the proposed projects will be rehabilitated utilizing federal funds, it is required that [agency name] conduct an Environmental Assessment.  This assessment requires that [agency name] consult with your office to determine the effect on air quality and to determine if mitigation measures are required or recommended.  If you determine concerns regarding these projects, please respond to me at:  



[Agency name and address]

Should you have any additional questions, or if you require additional information, please contact [contact person] at [phone number].  Otherwise, please provide written clearance and/or guidance directly to [agency name] at [agency address].

Sincerely,

[name]

[agency]

Enclosures
Appendix D: Notices
Notice of Intent to Request Release of Funds (NOI / RROF)
Combined Notice of Finding of No Significant Impact and Intent to Request Release of Funds
Sample Floodplain Notices
Notice of Airport Hazards
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